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No. 7562

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Metropolitan Life Insurance Company

(a corporation),

Appellajit,

vs.

Amos Halcomb, as Administrator of the

Estate of Georg-e R. Halcomb, also

known as George Raymond Halcomb,

Deceased,

Appellee.

BRIEF FOR APPELLEE.

In this action appellee recovered judgment on a life

insiu'ance policy because of the death of the insured in

an aeroi)lane accident.

Two defenses were offered:

First. That the evidence is insufficient to show

that the insured was a fare ])aying passenger; and

Second. If a fare ])aying i)assenger, recovery

cannot be had in this action because the ])ilot of

the ])lane was not licensed as r('(|uircd by the Aii'

Commerce Act.

"The Courts have announced a rule to the ef-

fect that when the language em})loyed in an insui*-

ance contract is ambiguous, or when a doubt arises



in res])ef't to the a])])li('ati()ii, ('xeo])tions to, or

limitations of, lial)ility tluM-einidov, they should be

intei'j)rcted most favorably to the insured, or to

the beneficiary or mortgagee to whom the loss is

l)ayable as his interest may a])pear. Such con-

tracts are to be interpreted in the li,t;ht oT the fact

that the\' are di'awn by the insurer, and are

rarely understood by the insured, to whom every

rational indulgence should be given, and in whose
favor the policy should be liberally construed."

14 Califoynia Jiirispnidem'c, page 445.

This action is not based on the contract of carriage

between the deceased and the pilot of the aeroplane,

but rests entirely on the contract of insurance.

To entitle appellee to recover, it was only necessary

to show that death resulted from bodily injury sus-

tained 1)y the insured as a fare paying i)assenger.

The intent of this clause of the policy was to avoid

any liability on the part of the appellant in the event

that the insured was riding for pleasure or in operat-

ing an aeroplane. The intention of the policy is fully

subserved when it ajjpears that the insured was a fare

paying j^assenger. This is all that appellee was re-

quired to establish to recover from appellant.

THE DECEASED WAS A FARE PAYING PASSENGER.

The midisputed evidence shows that Ollie Rose was

the ownei- oC two aero])lanes which he let out for

public hire. He had used one plane for this ])U]'pose

foi- over two ycais and the other for a little over a

year. These ])lanes were used commercially at Red-



ding. He was running a school for students and any

jobs that he could pick up. The business was known

as the "Rose Air Service" and was also advertised as

such. Tickets were sold to prospective customers at

the air port.

(Record pages 96 and 97.)

The planes were rented out in the field to go any

where any one wanted to go.

(Record page 98.)

Also for the purpose of taking passengers up in the

air for short flights.

The deceased, George Halcomb, with othei- members

of his family, was a passenger on one of these aero-

I)lanes a1)out two months prior to the accident and

paid for his transportation.

(Record page 100.)

On the day of the accident, Halcomb visited the

home of Rose and stated to him "You know my
brother is lost, and I came down to see if you would

take me up in the plane, I thought we might be able to

see him up from the air". Rose agreed to go.

The evidence does not show that Halcomb was ever

transported by Rose gratuitously. Nothing was men-

tioned in reference to the ])ri('e or fare to be charged,

nor did Halcomb say that be would mak(^ arrange-

ments for tlie latter.

(Record page 102.)

The testimon>' of a brotlicr of the deceased shows

tliat oil a foiiiu'r occasion Halcomb j)aid for his trans-

])ortati()n.

(Record pages 105, lOH and 107.)



8o we hcivo the situation of Rose carrying on the

business of transporting passengers for hire at a

public air port in the Town of Redding; that he ad-

vertised his business as such ; that the deceased always

paid Rose for liis transportation; that there was noth-

ing in the rehitions of the parties or otherwise upon

which to base any implication or assiunption that any

transi)ortation would be rendered by Rose to Halcomb

gratuitously.

The contract was created by the consent of the

])arties and is not one imi)osed by law from motives

of i)ublic policy frequently against the intention of the

l)arties.

Nevada Co. v. Farnsirorth, 89 Fed. 164.

*'Where one performs for another, with the

other's knowledge, a useful service of a character

usually charged for, and the latter expresses no
dissent, or avails himself of the service, a promise

to ])ay the reasonable value of the services is im-

plied.'"

Yoting V. Bruere, 78 Cal. App. 132.

'^An im[)lied contract arises from the request

of one party and performance by the other,

though the request is often inferred from the cir-

cumstances attending the performance."

Rehman v. San Gabriel v. L. c£- W. Co., 95 Cal.

393.

**The making of an agreement may hv inferred

by proof of conduct as well as by i)roof of the

use of words."

I)miham-Carrigati-IJuydeii Co. v. llnhher (U).,

84 Cal. 673.



In United States Fidelity <£• Guaranty Co. v.

Aschenhrenner, 65 Fed. (2cl) 976, the Court quotes

from the case of Purple v. Union Pac. E. Co., 114

Fed. 123, which holds as follows:

"This contract of carriage may, it is true, be

express or imi)lied, but if it does not exist in

either form the relation of carrier and passen-

ger cannot have been created. An implied agree-

ment to imy fare, and hence the relation of car-

rier and passenger, undoubtedly arises where one

enters a passenger car and rides towards desti-

nation. See, also, Fels v. East St. Louis & S.

Ry. Co. (C. C. A. 8), 275 F. 881-883; Pere Mar-

quette R. Co. V. Strage, 171 Ind. 160, 84 N. E.

819, 821, 85 N. E. 1026, 20 L. R. A. (N. S.)

1041."

The evidence shows that Rose was engaged in the

operation of an aeroplane for hii-e. It also shows that

on previous occasions the deceased had been a passen-

ger on these planes, and on one occasion was a passen-

ger on a plane o])erated by Rose and ])aid him a

fare.

Under the circumstances, the law will ])resumo that

Halcomb was a ])assenger for fare.

10 Corpus Juris, page 1040.

The fact that he was in an aero})lane used Cor tlu>

service of the juiblic for hire and under the circum-

stances shown by the iccord j\istifies the conclusion

prima facie that he was a ])assenger.

People w Douglass, 87 Cal. 284;

4 Ruling Case Law, page 1015.



A passenger is one who ti'avels in some public

conveyance by virtue of a contract, express or implied

as to the payment of fare or which is accepted as the

equivalent therefor.

Georgia & F. R. Co. v. Tapley, 1916 C, L. R. A.,

page 1020.

We quote the following from Sections 487 and 488

of 4 Ruling Case Law, pages 1028 and 1029:

"Every one not connected with the carrier and
traveling openly by a ])assenger conveyance, is

presumed prima facie to be there lawfully as a

passenger, having paid, or being liable when
called on to pay, his fare, and the onus is upon
the carrier to prove affirmatively that he was a

trespasser."

**The usual rule applies that the loresumi^tion is

always in favor of honesty and fair dealing, and

he who asserts the contrary must prove it."

''The question whether one is a passenger is

one of mixed law and fact. What facts will

create the contract relation of carrier and passen-

ger is a question of law, but the existence or non-

existence of such facts in each particular case

is where there is a conflict of evidence on the

point, a question of fact to be determined by the

jury, and not one of law to be passed upon by

the court."

That the evidence ])rings the case within the rule

of imj)lied contracts cannot be disputed. Rose per-

formed the seivice f'oi* ITalcoinl); it was a useful ser-

vice of [\ v\\\\vAi-\vv usually charged for, and Hal-

comb expressed no dissent to any charge, but availed



himself of the service; a pvesuinption to pay the

reasonable vahie of the services is therefore implied.

The determination of this question of fact rested

with the jury. The verdict of the jury in this case

is fully sustained by evidence bringing the case within

the rule of implied contracts announced in the fore-

going authorities.

The making of this contract as decided in the case

of Dunliam-Carrigan-Hayden Co. v. Riihher Co.,

supra, may be inferred by proof of conduct, as well

as by proof of the use of words.

The appellant makes the point that a contract can-

not be implied where the subject matter is illegal. The

argument ignores the distinction between contracts

implied in fact and implied in law. The distinction

is vv^ell stated in Nevada Co. v. Famstvorth, 89 Fed.

164, as follows:

''The whole theory of contracts implied in law

was originated for the ])urpose of giving a rem-

edy ex contractu for certain wrongs, and it does

not promote clear thinking to embrace in one

classification two things so essentially different

as an obligation based on the consent of the par-

ties and one im])osed by law, from motives of

public policy, frequently against the intention of

the parties."

The same distinction is discussed in 1:1 C<>r/)ns

Juris, pages 240 to 244. A contract implied in fact

rests upon the assent of th(^ ])arties. (\)iitracts im-

plied in law do not arise from consent of the ])arties,

but from the law or natural ecpiity. The latter class
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is cveatod by the law without regard to the assent of

the parties and is dictated by reason and justice and

vests soU^ly on legal fiction. They are not contractual

obligations at all in the true sense for there is no agree-

ment, either express or implied.

Ignoring this distinction, a number of cases are

cited in appellant's brief, to support the argument

that the law will not imply a contract where the sub-

ject matter is illegal. For instance, the cases cited on

page 12 of the brief are in support of the rule that

a contractor cannot recover if he is not licensed as

required by law. In these cases there was an ex-

press contract and it was sought to evade the ille-

gality thereof by having the Court imply a contract

as a matter of law to afford the plaintiff a remedy.

The case of Zottmau v. San Francisco, 20 Cal. 97,

involved an unauthorized contract of a coi'poration,

and it was sought to recover on an implied obliga-

tion. The Court very properly held that the law

would not imply an obligatign to do that which it

forbids the party to do what it agreed to do.

The Air Commerce Act does not forbid the making

of any agreement of carriage, but only imposes a

civil penalty on the i)ilot who operates without a

license, which ])enalty may be remitted or mitigated

by certain officials.

It is not a case of "where the law exi)ressly for-

bids a person to ixM'form services for compensation

and expi'essly ])ermits him to perform them without

compensation".



As held in Williams Stake Co. v. Both, 154 N. Y.

S. 213, cited on page 14 of appellant's brief, there

is nothing in the law i^roviding that there cannot be a

fare paying passenger except in an aeroplane operated

by a licensed pilot.

THE FACT THAT ROSE, THE PILOT OF THE AEROPLANE HAD
NO LICENSE DOES NOT BAR A RECOVERY BY APPELLEE.

The appellee insists that the right to recover be-

cause of the alleged illegality of the contract of car-

riage is not involved in this action because the appellee

is not recovering on that contract.

The action is based on a contract of insurance, and

all that is required by the terms of that contract is

to show that the deceased was a fare paying joas-

senger.

We will assume for the sake of the argument tliat

the question of the illegality of the contract may be

raised by the appellant, still that rule is not appli-

cable to this case.

As stated, the only penalty i)rovided by the Aii-

Commerce Act for the navigation of an aeroplane

without a license is ''a civil ])enalty of $500 which

may be remitted oi- mitigated by the Secretary ol"

Commerce, the Secretary of the Treasury, or the S(h--

retary of Labor, respectively, in accordance with such

proceedings as the Secretary shall by regulation ])vv-

scribe".

United Slates Code A)nioiated (Suj). 193o),

Section 181.
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There is nothing in the Statute providing that the

violation of any of its tevnis will invalidate a con-

tract, or forbidding that a contract of carriage may
be made by such pilot, or making the act of a pas-

senger unlawful in riding with an unlicensed pilot.

The rule as to the enforcement of unlawful con-

tracts is not applied for the benefit of either party

to the contract, but as a matter of public policy.

Harris v. Runnels, 13 T^. Ed. 901 ; 12 Howard

78.

The appellant is relying upon the general rule that

an illegal contract is void and unenforceable, but ig-

nores the many exceptions to that rule.

We take the following quotations from Diinlop v.

Mercer, 156 Fed. 545 (555-557) :

"The general rule that an illegal contract is

void and unenforceable is, however, not without

exception. It is not universal in its application.

It is qualified by the exception that where a con-

tract is not evil in itself, and its invalidity is not

denounced as a penalty by the express terms of

or by rational implication from the language of

the statute which it violates, and that statute

l)vescribes other specific penalties, it is not the

pi'ovince of the courts to do so, and they will not

thus afifix an additional penalty not directed by

the law-making power.

There is no declaration in the statute that con-

tracts of un(|ualified c()i"])orations doing business

in the state without com])lying with the ])rescribed

conditions shall be void. So far as we are able

to ascertain, the Supreme Court of the state has

never held that such was the meaning or the
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effect of the law. If that had been the purpose

of the Legislature, it would have been easy to

have made it manifest. A single line would have

expressed and accomplished that purpose. The

legal presumption is that the Legislature specified

all the penalties it intended to impose, and it

is not the province of the court to inflict more

by construction. If contracts in violation of this

statute are void, they are absolutely void, and

none of the parties to them can enforce them.

Such a result is unjust, inequitable, and incon-

sistent with the purpose of the law."

This statute imposes no specific penalties for its

violation. The act is not malum in se. The purpose

of the statute can be accomplished without declar-

ing contracts in violation thereof illegal. In such

case, the inference is that it was not the intention

of the lawmakers to render such contracts illegal and

unenforceable.

This subject is elaborately considered and the au-

thorities reviewed in Li re T. II. Bmtch Co., 180 Fed.

527. That was an action involving the right of a

carrier to recover on certain bills of lading which

were handled by the carrier in a manner violating

the statute by delivering the property transported

without surrender and cancellation of the bills. We
(juote the following from the decision:

"Does this statute i)revent a recovery by the

carrier of the value of i)i'operty delivered in

violation thereof nnd by the rcn-eiver convci-ted

to his own use / While there is some conflict

among the decisi(>ns of the state courts as to the

effect of an act not malum in se but onlv malum
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prohibitum, tho decisions of the national courts

are practically unanimous that there is an ini-

portant distinction. United States v. I^radley, 10

Pet. 343, 360, 9 J.. Ed. 448; Spring (^ompany v.

Knowlton, 103 U. S. 49, 26 L. Ed. 347; Ewell

V. Daggs, 108 U. S. 143, 150, 2 Sup. Ct. 408, 27

L. Ed. 682; Dunlop v. Mercer, 156 Fed. 545, 555,

86 C. C. A. 435.

In Ewell V. Daggs the court said:

'A distinction is made between acts which

are mala in se, which are generally regarded

as absolutely void in the sense that no right

or claim can be derived from them, and acts

which are mala prohibitum, which are void

or voidable according to the nature of the thing

prohibited.'

There is another equally well settled rule of

law so far as the national courts are concerned.

When a statute imj^oses specific penalties for its

violation, where the act is not malum in se, and
the purpose of the statute can be accomplished

without declaring contracts in violation thereof

illegal, the inference is that it was not the in-

tention of the lawmakers to render such contracts

illegal and unenforceable.

The rule to be deduced from these authorities

is that, when such a plea of illegality is set up,

the court nuist examine the entire statute in

order to discover whether or not the Legislature

intended to prevent courts of justice from en-

forcing contracts based on ihv act ])rohibited,

and unless it do(^s so a])i)eai- <mly the penalties

imposed by the statute can be eirf'orced.

It was no doubt su])posed that these heavy

penalties would deter carriers and their agents
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from violating the statute, and the liability of

the carrier for the loss sustained by purchasers

of the bills or warehouse receipts would protect

them, and thus remedy the mischief then pre-

vailing. To impose the additional liability on the

carrier of depriving him of the right to maintain

an action for the goods obtained without sur-

render of the bill of lading or the value if con-

verted was evidently not deemed necessary, for

it would award a premium to one of the wrong-

doers and add to the severe punishment of the

carrier provided by the statute. Courts should

place no such construction on the act unless this

intention is clearly expressed in the act."

In re T. IT. Bunch Co., 180 Fed. 527:

"It is the contention of appellant that the

effect of article 4954 is to i-ender void, or at

least unenforceable for its full amount, a life

insurance ])olicy issued in this state to one aged

64 years, at the pi-emium rate for one aged 48

years. Such a policy contract does (*ontravene the

prohibition against discriminations between ])ol-

icy holders; but it does not necessarily follow

that the courts will adjudge it void or refuse to

enforce it. The effect of the statute on the for-

bidden contract depends (m the legislative intent.

The statute does not denounce as void i\\\\

policy which violates its terms. 'I'he expressly

declared consequences of infractions ol' the stat-

ute appear to be am])le to s(>cure its obedient

observance. The Su})reme Court of the Tnited

States was of the opinion that, whei-e this was

true, it was the reasonable ini))licnti()ii llml the

legislatui'e meant U)V only the statutory reiiiedies

to be ap[)lied, and it did not mean foi- eoui-ts
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to refuse to enforce contracts which were not

dechired void or unenforceable, though in contra-

vention of the statute. Harris v. Runnels, 12

How. 79, 13 L. Ed. 901.

The hmguage of the statute shows that the

Ijcgishiture did not regard the insured and the

insurer as in pari delicto in making the contracts

sought to be prevented. The insurer and the

insurer's agents are alone to be punished, and

are alone expressly subjected to forfeiture. The
command to refrain from the disci'iminatory acts

is addressed to the insurance companies alone.

We sanction the declaration of Judge Selden,

quoted with approval in a later opinion of the

New York Court of Appeals, that

—

'It is safe to assume that whenever the stat-

ute imposes a ])enalty upon one party and none

upon the other, they are not to be regarded

as |)aii delictum'. Tracy v. Talmage, 14 N. Y.

162, 67 Am. Dec. 145 ; Irwin v. Curio, 171 N. Y.

409, 64 N. E. 161, 58 L. R. A. 832.

It would not be in accord with eithei' the public

policy declared by the act wherein the statute is

found or the ends of justice to permit insurance

companies to issue discriminatory policies of life

insurance and collect and retain the })remiums

thereon and to then refuse payment after the

death of the insured."

American Nat. Tus. Co. r. Tahor, 230 S. W.
399.

When a criminal statute imposes specific penalties

for its violation, where the act is not mahim i)t sr,

and the purpose of the statute can be accom])lished

without declai'ing contracts in violation thcreoP ille-



15

gal, the inference is that it was not the intention of

the lawmakers to render such conti-act illegal and un-

enforceable.

Guffey-Gillespie Oil Co. v. Wright, 281 Fed.

787.

Appellant quotes the decision of the Supreme Court

in Miller v. Ammon, 145 U. S. 421, 36 L. Ed. 759, on

page 27 of its brief, but omits all reference to the ex-

ceptions to the rule which are recognized in the

opinion.

The Court quotes with approval from Harris v.

Runnels, above cited.

As stated in In re T. H. Bunch Co., while there is

some conflict among the decisions of the state Courts

as to the effect of an act not malum in se but onl}'

malum prohihitum, the decisions of the national

Courts are practically unanimous that there is an im-

portant distinction.

The United States Supreme Coui-t in Yates r. Jones

National Bank, 51 L. Ed. 1012; 206 U. S. 158, says:

"Where a statute creates a duty and i)rescribes

a penalty for nonperformance, the i-ule prescribed

by the statute is the exclusive test of liability.''

The appellant relies upon the case of Smit]i r. Bach,

183 Cal. 259, but this decision is in harmony with the

cases we have cited. It must be read in the light of the

statute before the Court. It arose out of ;i conti-act \'ov

the sale of certain lands in a subdivision in San T)i(\g()

County. Plaintiff i)aid a part of the purchase i)rice

under the terms of the contract of sale, and sued to

recover the same upon the gi-ound that the contract
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relatine: to the sale was void. This invalidity was

based ui)on the Act of March 15, 1907 (Statutes 1907,

page 290), making it unlawful to sell or offer for sale

land by reference to an unrecorded map. Section 8 of

this Act specifically provided that "No person shall

sell or oft'er for sale any land or parcel of land by

reference to any ma]) or ])lat unless such map or plat

has been made, certified, endorsed, acknowledged and

filed in all respects as provided in this Act, etc."

Here we have the instance of an express provision

in the statute prohibiting the making of the contract

involved in the action.

We quote the following from page 262 of the

opinion

:

"For the purpose of ascertaining the legisla-

tive intent, courts should consider the entire stat-

ute, and if from such consideration it is manifest

that the legislature had no intention of declaring

a contract void, they should be sustained and en-

forced, otherwise they should be adjudged void.

(Dunlop V. Mercer, LKi Fed. 548 (86 C. C. A.

435).) Here it is manifest from a reading of the

entire act that the statute in (juestion was passed

for the ])rotection of the public and not as a reve-

nue measure. (King v. Johnson, 30 Cal. App.

63 (157 Pac. 531).) In such a case a contract

made in violation of its terms should be hc^ld to

be void. (Levins(»n v. lioas, 150 (\nl. 19:1 (11 Ann.

(^as. 661, 12 L. R. A. (N. S.) 575, 88 Pac. 825);

Pang-born v. Westlake, 3() Iowa 548.) The general

rule cniiiidHiim' in cases of this character is that

whei-e a slatule prohibits or attaches a penalty

to the doing of an act, th(> act is void, and this,

notwithstanding that the statute does not ex-
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pressly pronounce it so, and it is immaterial

whether the thini>- forbidden is malum in se or

merely maJum prohihitum. A statute of this

character prohibiting" the making' of contracts, ex-

cept in a certain mannei', ipso facto makes them
void if made in any other way. (13 Cyc. 351; 13

Corpus Juris, p. 410.) llie imposition by statute

of a i)enalty implies a pi-ohibition of the act to

which the penalty is attached, and a contract

founded upon such act is void. This general rule

finds sup])ort in the decisions of this state. (Berka

V. Woodward, 125 Cal. 127 (73 Am. St. Rep. 31,

45 L. R. A. 420, 57 Pac. 777), and cases cited;

Bentley v. Hurlburt, supra.)

It is true as stated by Mr. Justice Sloss in

Bentley v. Hurlburt, that cases may be found

holding a contrary doctrine, but an examination

of those cases will, as hereinbefore stated, show

that the statutes upon which they are based, gen-

erally do not prohibit, but merely impose, a fine

as an exclusive ])unishment."

This decision is in harmony with the other authori-

ties pointing out the distinction where the contract

is prohibited by statute and where there is no ])ro-

hibition, but simply a fine as a ]mnishment.

The act in question does not make it a crime nor

prescribe any punishment other than th(> civil lia-

bility for the violation of any of its i)r<)visions.

This statute permits the doing ol' th(> act by ])ay-

ing the penalty which is a s])ecies of license money

exacted for the ]irivilege of doing th(^ act. and no

other act is made unlawful by the statut(\

6 Riding Case Law, page 704.
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*'Whoii, howovor, tho thine: aecomplishod is

proper and bonofieial, and not ])la('ed nndcr the

ban of any jx'nal prohibitory enactment, the rea-

son for the rnle fails, and it should not be ap])lied

any further than is necessary for the public

.iiood.
'

'

Bcrka v. Woodirard, 125 Cal. 126.

Before a Court should declare a contract not malum

iu se opposed to sound public policy, it nuist be en-

tirely satisfied that the public will be substantially

benefited and that such advantage is not merely theo-

retical or problematical.

Cox V. Hughes, 10 Cal. App. 563.

"Where a statute commands certain parties to

do certain acts and i)rescribes the penalties for

their A'iolation of its command, it is not the

province of the courts to infiict other penalties

upon innocent parties not named in the law on

account of such a violation."

Hanover National Bank v. First National Bank,

109 Fed. 426.

HALCOMB WAS NOT IN PARI DELICTO WITH ROSE.

Ilalcomb had every reason to assume that Rose was

lawfully engaged in business. There is nothing to sus-

tain an inference that Halcomb either knew or had

any reason to know that Rose was operating without

a license. Rose had i)ublicly carried on the business

of transporting passengers at the Redding Air Port in

a manner indicating that his business was lawful.
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While, of course Halcomb was presumed to know

the law, it does not follow that he should be assumed

to have known the fact that Rose had violated the law.

This rule is very clearly stated in the case of Becker v.

Stineman, 115 Cal. 745, as follows:

''Based upon the findings of the court the evi-

dence discloses facts similar to those in the case

of Hammeon v. Amalgamated Copper Mines Co.,

95 Cal. App. 400 (273 Pac. 74), which was an ac-

tion to recover from defendants on certain prom-

issory notes issued by them in violation of a per-

mit of the corporation commissioner. Defendant

claimed and cited authorities holding that while

one who has received the benefit of an illegal

private contract is estopped to plead its invalidity,

such rule does not apply to contracts which are

void as against public policy. The trial court

there found that the respondent had no knowledge

of the failure to obtain a permit, but it was
argued that she must be presumed to have known
the law and that the notes were void, and that

having failed to demand proof of the existence

of a permit respondent passively if not actually

became a participant in violating the law. The
court held that it was true that respondent nuist

be presumed to have known the law requiring \\\c

possession of a permit as a prerequisite to the

issuance and sale of securities, but it does not

follow that she should be assumed to have known
the fact that appellant had violated the law. Re-

spondent was entitled to assiune that the law had
been complied with. Tn such a case the com-
plaininii' j^arty is ])r()tect(Ml, the i)i-ohibition being

for his benc^fit and not being in pari delicto he is

entitled to relief. (13 Cor. Jur. p. 501, sec. 443.)
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It is the duty of the court in furtherance of

justice to aid one not i}i- pari delicto though to

some extent involved in the illei^ality, but who, as

here found, is comparatively the more innocent

and to permit him to recover back the property

or its value as the circmnstances of the case may
require. (Henmieon v. Amalgamated Mines Co.,

supra, at p. 402.)"

It cannot be held that Halcomb was in pari delicto

in any respect whatever in the absence of evidence

showing that he knew that Rose was operating with-

out a license.

As held in this case, Rose was entitled to assume

that the law had been complied with and ''in such

a case the complaining party is protected, the prohibi-

tion being for his benefit and not being in pari delicto

he is entitled to relief".

In Colhy v. Title Ins. and Trust Co., 160 Cal. 640,

it was asserted that the consideration for the execu-

tion of the instrument involved therein was the com-

pounding of a felony and therefore an illegal con-

sideration, all the parties, including the plaintiff, were

/)/ pari delicto, and that under such circumstances

equity would not lend its aid to any of the parties.

After deciding that as a general rule, Courts will not

aid one party or another to an illegal transaction

where they stand iit pari delcito, the Coint holds as

follows

:

"But this rule only applies where the parties

are i)i j>ari delicto—where the illegal transaction

is cntei-cd into voluntarily and the turi)itude of

the parties is mutual. Where, in the cases cited.
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the rule has been applied, it will be found that

both parties entered into the illegal contract or

transaction there under consideration voluntarily,

were equally culi^able, and relief was refused on

that account."

Several authorities are quoted in the opinion sus-

taining the rule and holding that the parties are not

in pari delicto unless they were equally in fault.

It must appear that the parties to the illegal con-

tract are in pari delicto and equally in fault.

Witham v. Allen, 130 Cal. 199.

''If the parties are in pari delicto, the law will

help neither, but leaves them as it finds them.

But if two persons are in delicto, but one less so

than the other, the former may, in many cases,

maintain an action for his benefit against the

latter."

Daniels v. Tearney, 102 U. S. 416 (421), 26 L.

Ed. 189.

The Court in its opinion also cites the following

rule from Story on Contracts:

"If the contract be executed however, that is,

if the wrong be already done, the illegality of the

consideration does not confer on the part}^ guilty

of the wrong the right to renounce the contract,

for the general rule is, that no man can take ad-

vantage of his own wrong, and the iimocent ])arty,

therefore, is alone entitled to such n ])rivil(\ge."

Hei-e we have the anomalous situation of this ap-

pellant which was not a party to the contract trying to
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take advantage of one who was a pai'ty to the con-

tract.

"All that can be meant by the term, according

to any legal usage, is that a court of law will not

lend its aid to enforce the performance of a con-

tract which appears to have been entered into

by both the contracting parties for the express

purpose of carrying into effect that which is pro-

hibited by the law of the land. Broom. Leg. Max.

732." (Italics ours.)

Ewell V. Daggs, 108 U. S. 142 (149), 27 L. Ed.

683 (684).

For a general discussion of the rule, see the follow-

ing text books:

1 Pomeroy's Equity Jurisprudence, Section

403;

2 Elliott on Contracts, page 1103

;

6 Ruling Case Latv, page 833.

Counsel seek to distinguish some of the cases by

arguing that the imiocent party in such case was

permitted to recover the money with which he parted

on the basis of the illegal contract, but the argument

ignores the proposition that the principle underlying

these decisions is that the parties were not in pari

delicto.

There seems to be no conflict between the State and

Federal authorities on the subject of the exceptions

to the rule and when it will be applied by the Court

as a matter of public policy. It is not a question of

the law of (M)iitracts, but a question for each Court to

decide* as to whether the contract will or will not be
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enforced on the grounds of public policy, or that it is

illegal.

Consequently, we feel that it is mniecessary to bur-

den the Court with any detailed analysis of the au-

thorities cited by the defendant.

In cases arising from violations of the liquor laws,

the Courts haA^e construed the statute as meaning that

the law makers did not intend that the contracts for-

bidden by the regulations should be as valid as though

there were no such regulations. In these cases, Courts

recognize the exceptions to the general rule, but hold

that under a proper construction of the statute, such

violations are not included within the exceptions, but

are governed by the general rule.

We respectfully submit that for the following rea-

sons the plaintiff is entitled to prevail

:

First. It cannot be assumed that Halcomb

knew that Rose had violated the law by operating

without a license.

Second. Halcomb was entitled to assume that

the law had been complied with.

Third. Halcomb was not in pari delicto and is

therefore entitled to relief.

Fourth. The statute does not prohibit the mak-

ing of contracts of carriage.

Fifth. The general rule that an illegal con-

tract is void is not without exception. It is not

universal in its ap[)lieation. It is qualified by the

exce])tion that where a contract is not evil in it-

self, and its invalidity is not denomiced as a
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penalty by the express terms of or by rational

implication from the language of the statute

which it violates, and that statute prescribes other

specitlc penalties, it is not the province of the

Courts to affix additional penalties not directed

by the lawmaking power.

Sijcth. There is no declaration in this statute

rendering any contract of carriage invalid. If

such had been the intent of the Legislature as

decided in Dunlop v. Mercer, a single line would

have expressed and accomplished that purpose.

The legal presumption is that the Legislature

specified all the penalties it intended to impose

and it is not the province of the Court to intiict

more by construction.

Quoting from that opinion, to gi^'e such construc-

tion to this statute, by the appellant not a party to the

contract attempting to defeat a recovery on this life

insurance policy would bring about a result ''unjust,

inequitable and inconsistent with the purpose of the

law".

Seventh. Halcomb was a passenger.

THE COURT DID NOT ERR IN ADMITTING EVIDENCE SHOW-
ING THAT HALCOMB HAD PREVIOUSLY PAID ROSE FOR
TRANSPORTATION.

Jt is aiuued on i)age 29 of the bri(>r that the Court

erred in pci-initting proof ol' tlie fact that Halcomb

had on one (>ccasi<m i)aid Rose a fare was inadmissible.
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Primarily this evidence was admissible to show that

the service rendered Halcomb was of a character for

which a charge was usually made, and for which a

charge was made. It was admissible in connection with

all of the other evidence showing the existence of the

Redding Air Port ; that Rose was engaged in the gen-

eral passenger business ; advertised as such ; held him-

self out as a person engaged in commercial aviation

for a profit, and that he charged therefor. All of these

circmnstances were proper to be considered by the

jury in determining the question of uni^lied contract.

Particularly that "it was a useful service of a char-

acter usually charged for", as held in Young v. Bruere,

78 Cal. App. 132. It was achnissible as a part of the

conduct of the parties involved from which the jiuy

could infer that there was an implied agreement to

pay the reasonable value of the transportation.

It was admissible to establish that the services hav-

ing- been rendered, the law would imply an agreement

to pay at least the reasonable value thereof,

Semi-Tropic Assn. r. Johnso)i, 163 Cal. 642.

It was also admissible under the rule stated in

Larson r. L(frs<)n, 72 Cal. 169, cited by appellant, on

the issue of the illegality of the contract and as bearing

upon tJie proposition that Halcomb was not />/ pari

delicto. It was competent to show the doing of the

same or a similar act as Ix'arint;' on his good faith and

innocent intent.

Pr('suini)tions are indulged to support the absence

of facts and are the weakest sort of evidence.

Williams v. Hasshaijcn, 166 (Jal. 386.
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The only issue submitted to the jury was that of

implied contract. This evidence was competent and

material on that issue. It was a fact proper for the

jury to consider in drawinu' the inference as to the

implied agreement to compensate Rose for the trans-

l)ortation in the absence of evidence showing an ex-

press agreement.

Assuiiung- that the presumption of imiocence and

that the l.\w has been obeyed are applicable as argued

by the .vi)pe]lant then this evidence was admissible to

overcorne these presumptions by showing an agree-

ment, express or implied, that Halcomb was a fare

l)ayin<; passenger.

The a])])ellant is entirely in error that the mere ab-

sence of an express agreement to pay fare is conclusive

and that the case is controlled solely by these presump-

tions and that the evidence was not admissible on the

issue of implied contract to pay a fare.

THE COURT DID NOT ERR IN RULING ON THE INSTRUCTIONS
TO THE JURY.

The first error assigned by the appellant in con-

nection with the instructions is the refusal of the

instniction printed on })age 31 of the appellant's

brief. First, the instruction was not proper because

it stated that

"The fact that the said Rose may have ac-

ce])ted fare or com]iensation on another occasion,

which he had no legal right to do, will not jus-
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tify any infei'ence that he collected fare or com-

pensation from the said George R. Halcomb for

the flight in question.
'

'

This portion of the instruction took from the jury

the right to consider the former collection of fare and

bearing on the proposition of an agreement, express

or imjolied to pay the reasonable value of the trans-

portation involved in this action. It is contrary to

the rule that the presumption cannot be applied where

there is evidence to the contrary.

In the concluding portion of the instruction, the

Court was asked to instruct the jury that in the ab-

sence of evidence as to whether a fare was charged

or paid

''Jf muHt he presumed by yon that said Ollie

A. Rose obeyed the law and did not accept com-

pensation for the aeroplane flight on which the

said George R. Halcomb was killed.''

This is an instruction on the facts and would take

from the jury the i-ight to decide whether or not

such presumption was overcome by the ])roof', and

established by proof that there was an cxju-ess oi*

implied agreement to compensate Rose.

This is a question for the jury.

Volquards r. Meyers, 23 Cal. Ap]). 504.

The instructions printed on page 32 of the ap])el-

lant's brief correctly stated the law ami did not jx-r-

mit tlie jury to disregard any lu-esumption declainnl

by law.



28

The Court also insti'ueted the jury

"lu this couiuH'tion you may considoT also the

fact that Rose was not a licensed transport pilot,

althouuh the presumption is that he did not

take up passen.^ers for hire in violation of the

regulations of the Department of Commerce."

(Record, page 129.)

The Court properly left the whole question of fact

involving the evidence and the presumptions to the

jury in accordance with the well established rule.

CONCLUSION.

The policy does not provide that ^'a fare paying

passenger" is one who has paid a fare under a legal

contract oT carriage. The policy covered the risk of

being a passenger in a commercial aeroplane.

All of the argument of the appellant is ably and

conclusively answered by the memorandum opinion

of the late Hon. Frank H. Kerrigan, the trial judge,

appearing on i^age 64 of the record.

The issue submitted to the jury was the question

of fact as to Halcomb being a fare paying ])assenger.

All other questions were determined by the Court.

If the position of the ai)pellant is sound, then no

action could be based u])on a contract of carriage by

a shii> if it appeared that it was being operated by

an unlicensed master nor on a contract of carriage

entered into by a passenger with a railroad company
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where it appeared that the railroad company had

failed to comply with some provision of law con-

nected with the operation of its trains, or that the

trains were beini;' operated in an unlawful manner.

We repeat that the defense relied upon is not

available to the appellant, and if available, the Court

will not deny relief to the beneficiaries of this policy

in the face of the fact that the deceased acted in good

faith, had every reason to believe that he was flying

in a commei'cial aeroplane.

The evidence clearly brings the case within the

provision of the policy with reference to the insured

being a fare paying passenger.

As stated in the opinion of Judge Kerrigan that

"To hold that it did not make the deceased a

fare paying passenger would twist language be-

yond its plain meaning," and

''It would involve rewriting the exception in

the insurance contract to provide that the in-

sured nuist be 'a fare paying })assenger u])on an

airplane operated by a duly licensed trans])ort

pilot'."

Also "that would b(> a nni-rowing of the risk

by interpretation contrary to the ])i-inci])le of law

that insurance contracts arc construed in case

of doubt against tlu^ insurer who wrote the in-

strument".
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We theivfoiv respect fully submit that the judgment

should be affirmed.

Dated, Woodland, (California,

March 29, 1935.

Respectfully submitted,

L. C. Smith,

HusTOX, PTusTOX & Huston,

Atforiiri/s for Appellee.


